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WHAT IS THE EFFECT OF FUNDAMENTAL DISHONESTY  
ON THE BALANCE OF THE CLAIMANTôS (HONEST) CLAIM? 

 
Sinfield v London Olympic Games Organising Committee (LOCOG)  

[2018] EWHC 51 (QB) 

The concept of fundamental dishonesty has developed considerably since its initial inception in 
2013.  Readers will be familiar with the concept and its potential impact in the context of a claim 
where the Claimant invents fictitious circumstances for his/her claim; indeed, recent articles in this 
publication have focused on cases where this impact has been explicitly considered by the Court.  

One of the, until recently, unclear features of fundamental   
dishonesty is the impact of the same in circumstances where 
there is an admitted claim for loss, the full extent of which is 
not quantified; part of the claim is óhonestô in the sense of   
naturally and reasonably arising from the admitted breach of 
duty, part of the claim is allegedly ódishonestô in the sense of 
being exaggerated or invented. Putting it another way, an   
element of the loss claimed is normal and reasonable, but that 
is overlaid by exaggerated and/or invented claims. What is the 
impact (on the whole claim) of such invented losses which 
only form part of the case on behalf of the Claimant?  

The recent case of Sinfield v LOCOG, a Judgment of Mr Justice Julian Knowles dated 22 January 
2018, on an appeal arising from the decision of Recorder Widdup in Oxford County Court dated 18 
September 2017, has considered the impact of this kind of situation in detail. 

A central consideration in the Sinfield case was not displacement of QOWCS (pursuant to CPR 44), 
but, rather, section 57 of the Criminal Justice and Courts Act 2015. Section 57 of the said Act      
provides:  

ñ(1) This section applies where in proceedings on a claim for damages in respect of personal     
injury (ñthe primary claimò): 

 
(a) the Court finds that the Claimant is entitled to damages in respect of the claim, but;  
 
(b) on an Application by the Defendant for the dismissal of the claim under this section, the 
Court is satisfied, on the balance of probabilities, that the Claimant has been                  
fundamentally dishonest in relation to the primary claim or a related claim.  

(2)  The Court must dismiss the primary claim, unless it is satisfied that the Claimant would     
suffer substantial injustice if the claim were dismissed.  

 
(3)  The duty under subsection (2) includes dismissal of any element of the primary claim in 

respect of which the Claimant has not been dishonest éò 
(emphasis added)  
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Despite the wording of this section of the Act, until this Judgment, 
there has been significant debate as to the impact of the same, in 
practice. Would an otherwise honest Claimant, in reality, find that 
the entirety of his/her claim is dismissed in circumstances where 
the dishonest part of the claim was only one element of the claim. 
The ópoisonô of the dishonesty was confined, as it were, to one part 
of the case, with other elements remaining óuntaintedô. 

As above, the wording of the Act is clear, but equally clear, and of significance to many                
practitioners, was the use of the ñsubstantial injusticeò limitation to the power to strike out, providing 
a possible ñescape hatchò for a Claimant; would that be sufficient, in the mind of the Judge, to      
enable a potentially dishonest Claimant from recovering some damages? 

In Sinfield, the Claimant suffered injury in an incident on 9 September 2012, for which LOCOG     
admitted liability.  The incident involved Mr Sinfield falling on his left arm and breaking his left distal 
radius and ulnar styloid.  

Proceedings for damages for this injury were brought against LOCOG, 
and, on 7 December 2015, a Preliminary Schedule of Loss was served 
(verified by a Statement of Truth signed by the Claimant in the usual and 
standard format). A number of heads of Special Damages were claimed, 
including a claim for gardening expenses. This head of loss was 
couched in both past losses (to the date of the Schedule) and future 
losses (moving forwards into the future). 

Past losses were claimed at Ã4,992.00 plus interest and future losses 
were claimed at Ã677.86 per annum, with a multiplier of 13.22,           
producing a figure of Ã8,961.31. Thus, total gardening costs formed a 
significant element of Special Damages, pleaded in totality at 
Ã33,340.86. In due course, damages for pain, suffering and loss of 
amenity were agreed at Ã16,000.00.  

As part of disclosure, the Claimant served a List of Documents, again, verified by the usual           
Disclosure Statement (a form of statement of truth).  The Claimant disclosed a number of invoices 
for (past) gardening costs. In September 2016, an Updated Schedule of Loss was served by the 
Claimant, including the claim for gardening costs, albeit with updated figures for past and future 
losses. On 17 October 2016, the Claimant served his (first) Witness Statement, which provided     
evidence as to the commissioning of the gardening services consequent upon his injury.  

Those instructed on behalf of LOCOG located and interviewed one of the two gardeners named in 
the Schedule(s) of Loss and (purportedly) the provider of the invoices disclosed by the Claimant. A 
Witness Statement was obtained from him dated 29 September 2017. He denied having issued the 
invoices disclosed by the Claimant. Moreover, he stated that he had provided gardening services 
for the Claimant both before and after the incident.  

In light of this evidence, LOCOG served an Amended Defence pleading in the issue of fundamental 
dishonesty and relying upon the aforesaid section 57 of the Act. The Amended Defence, in         
summary, asserted that the claim by the Claimant that in consequence of his accident he had     
incurred gardening expenses that otherwise he would not have incurred was false and, therefore, 
the Claimant was guilty of fundamental dishonesty.  
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In March 2017, the Claimant provided a Supplemental Witness 
Statement seeking to explain his conduct and, no doubt, seeking 
to limit the impact of the evidence obtained by the Defendant and, 
thereby, the impact of their Amended Defence. In this (further)   
Witness Statement, the Claimant accepted that the gardener had 
worked for him before the incident and also accepted that          
elements of his earlier Witness Statement were ñwrongò. He also 
admitted preparing the invoices purportedly provided by the      
gardener himself, but asserted that these documents were        
provided as proof of the amounts he paid the gardener (by 
cheque) in any event. They were, essentially, post-facto proof of 
something which did, in fact, take place, but for which there was 
no other proof.  

The Claimant also served a further Schedule of Loss. This greatly reduced the claim for gardening 
costs from the order of the figures quoted above to a figure of around Ã1,650 plus interest.  

The matter came before the learned Recorder in August 2017. Having heard the evidence,          
including cross-examination of the Claimant, he delivered a Judgment in which he noted that the 
Claimant, in evidence, had accepted that there were inaccuracies in his Schedule of Loss and that 
he had manufactured the disclosed invoices in respect of gardening costs. However, the Claimant 
denied exaggerating his claim.  

Having considered the test which he was required to apply in detail, and having revisited the       
submissions of both parties as to that test, and the evidence of the Claimant, the Recorder          
concluded:  

ñLooking at this part of the claim in the round, I find that the     
proper inference to draw was that Mr Sinfield was, indeed,       
muddled, confused and careless about this part of his claim, but 
there is insufficient evidence from which I can infer that he was 
dishonest about it é the false invoices [tendered by the Claimant] 
were true in part in that [the gardener] had worked 4 hours per 
week between February and December at Ã13 per hour for 4 
hours per week, but he had never presented these invoices, and 
the false invoices were for less than the actual hours worked, and 
in providing these invoices, Mr Sinfield laid himself open to the 
obvious suggestion that the production of false invoices was an 
inherently dishonest action.  

I find that the only inference that I can draw about the invoices was that they were prepared to     
pursue the claim, which had been started in this muddled and careless fashion. I find that           
motivation is of relevance to some extent and I find that Mr Sinfieldôs motivation was to conceal the 
earlier muddle in which he found himself at this time. The Schedule of Loss then followed, repeating 
earlier errors, and by this time Mr Sinfield had put himself in an impossible position é his position 
was extremely difficult. 
 
Was the creation of these false invoices and the misstatement in the Witness Statement dishonest 
by ordinary standards? I find that it was éò.  
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The Recorder went on to find that these statements 
were fundamental to the gardening claim. However, 
he declined to find that the dishonesty in question 
amounted to fundamental dishonesty. In the           
alternative, the Recorder found that it would be unjust 
to the Claimant to strike out the claim, given that it 
was only one (peripheral) element of the claim which 
was ótaintedô with this dishonesty; the remainder was 
ñhonest and genuineò.  
 
The Defendant appealed these findings 
(unsurprisingly perhaps).  

It should be noted, for future reference if nothing else, that the Judgment on Appeal contains an 
extremely detailed discussion of the case law which had previously developed pursuant to CPR 3.4 
in relation to summary strike out of claims and their potential application to claims involving alleged 
dishonest exaggeration (the summary of the same being that this was a very difficult Application for 
a Defendant to succeed upon prior to the inception of section 57 of the Act and the further           
ammunition provided to a Defendant as a result of the same; in summary, exaggeration of a claim, 
even dishonest exaggeration, was generally insufficient to trigger abuse pursuant to CPR 3.4). The 
Appeal Court then engaged in a very detailed analysis of the meaning (in the context of dishonesty) 
of the various parts of the Claimantôs evidence and the pleadings submitted by him (including,     
specifically, the various Schedules of Loss).  

Having done so, Knowles J concluded as follows:  
 
ñI have concluded that the Judge was plainly wrong not to have reached the conclusion that [the 
relevant paragraphs] of the Preliminary Schedule [of Loss] were dishonest misstatements by Mr 
Sinfield that he had not employed a gardener prior to the  accident, that he and his wife were doing 
all the gardening, but that the accident had resulted in him having to employ one for the first time so 
as to generate the recoverable losses he set outò.  

Thus, the Appeal Court found that there was fundamental dishonesty on the part of the Claimant.  

In respect of the secondary (but important) issue of substantial injustice, Knowles J made the       
following findings: 

ñAs I have explained, it follows from [the relevant provisions of the Act] that something more is    
required than the mere loss of damages to which the Claimant is entitled to establish substantial 
injustice. Parliament has provided the default position is that a fundamentally dishonest Claimant 
should lose his damages in their entirety even though é by section 57(1) [of the Act] he is entitled 
to some damages. It would render superfluous section 57(3) if the mere loss of genuine damages 
could constitute substantial injustice. The Judge made no findings capable of supporting a         
conclusion that if the whole claim was dismissed it would result in substantial injustice to Mr         
Sinfield. Furthermore, the Judge was wrong to characterise the gardening claim as peripheral. As I 
have explained, as originally presented, it was a very substantial part of the claimò.  

Accordingly, on Appeal, the entire claim was struck out.  
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Albeit the Judgement in Howlett & Howlett v Davies & Ageas Insurance [2017] EWCA Civ 1696 had 
not been handed down at this point, by approaching matters in this fashion the Defendant,          
arguably, went further than the Courts have (now) found to be necessary in forewarning the      
Claimant of the forthcoming issues at trial.  

Interestingly, but not necessarily unusually, at that point the Claimant 
did not simply give up, but rather amended his Special Damages 
claim to, effectively, prune out the exaggerated or dishonest         
elements and/or retain the kernel of a truthful case. Thus, the key 
question for the Court was whether exaggeration on top of a        
centrally óhonestô case would be sufficient to "pollute" the remainder 
of the litigation and, thereby, make it susceptible to strike out in 
terms of fundamental dishonesty.  The Judge, at first instance, was 
not prepared to agree to the Defendantôs position and, effectively, 
awarded the Claimant his ónetô damages; that is to say damages that 
he would have otherwise received but for the exaggerated elements 
of the case which were, understandably, not included in the award. 

Comment  
 
A key point in the Sinfield case is that the Claimant put forward 
a fictitious claim for gardening services which was backed up 
by forged documentation. The Defendant engaged some quite 
determined investigations, and, having done that, revealed its 
intentions to the Claimant at exchange of Witness Statements. 

On appeal, it has been found that the nature of the Claimant's dishonesty was sufficient such that it 
was fundamental to the claim overall and, in that context, once it became clear that the Claimant 
was guilty of fundamental dishonesty, it did, indeed, pollute the entirety of this case. The loss of the 
óhonestô damages, in this context, has been specifically held not to amount to ñsubstantial injusticeò 
sufficient to preclude the Court from striking out the entire claim. Thus, the case has been struck out 
on Appeal and, albeit it is not clear within the Judgment (it being a matter for later agreement       
between respective partiesô Counsel), we anticipate that Qualified One Way Costs Shifting will be 
displaced and a Costs Order made against the Claimant for the Defendantôs costs of the action in 
full. 

Thus, the relevance of this Judgment is twofold: firstly, that seeking to ópruneô a claim once it         
becomes obvious that there are elements on which the Defendant can meaningfully advance an 
argument of fundamental dishonesty is not sufficient to remove this issue from consideration by the 
Court. Putting it another way, the dishonest elements of a case, even if not the whole claim (or 
close to it) are sufficient, provided they are central to the claim overall, to óknock overô the rest of the 
claim defeating it in its entirety. Secondly, the loss of the entirety of the Claimantôs damages          
consequent on his or her dishonesty in respect of only part of the claim is not sufficient to justify a 
refusal by the Court to strike out the claim on grounds of ñsubstantial injusticeò. Presumably, the 
Claimant would need to show more than this consequence to come under this heading (albeit, in 
the writerôs respectful submission, there is, probably, still some kind of balance to be struck where 
the Court, for instance, finds that only a very small part of a very substantial claim is dishonest).   
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We are aware of a number of cases where the       
approach taken by the Claimant in Sinfield (to 
edit the claim down to the allegedly honest 
parts following the Claimantôs original claim    
being ófound outô) has been adopted by a 
Claimant in response to disclosure of evidence 
on the part of a Defendant. The Sinfield      
Judgment provides powerful support to the   
position that this is not sufficient for the      
Claimant to escape the sanction imposed by 
section 57 of the Act, a  sanction which, it could 
be argued, was draconian for an explicit reason 
(deterrence of dishonest claims) and, therefore, 
should retain its óteethô.  

The alternative, otherwise, would be Claimants, arguably, being rewarded (with some damages), 
despite having been untruthful about other elements of their claim and provided untruthful         
Statements of Truth in the face of the Court in support of the same.  

For further information regarding this article, please contact  
Peter Bennett at peterb@dolmans.co.uk  
or visit our website at www.dolmans.co.uk 

Peter Bennett 
Partner     

Dolmans Solicitors  
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VERY LARGE ORGANISATIONS AND THE TURNOVER  
V PROFIT CONUNDRUM 

 
REGULATORY LAW - DEVELOPMENTS IN SENTENCING 

 
Whirlpool Appliances v Regina (HSE) [2017] EWCA Crim 2186 (20.12.17) 

 

 

On 21 March 2017, the Defendant company was ordered to pay a fine of Ã700,000, having         
previously pleaded guilty to an offence contrary to section 3(1) of the Health and Safety at Work Act 
1974 (ñHSWA 1974ò). This prosecution followed the death of a Mr Clive Dalley, a self-employed 
alarm and telecommunications contractor, who died as a result of an accident at the Defendantôs 
premises on 21 March 2015.  

The sentence was arrived upon by reference to the Definitive Sentencing Guideline for Health and 
Safety Offences (ñthe Definitive Guidelineò) applicable from February 2016 onwards.  

The appeal of sentence before their Lordships inevitably centred upon an argument that the       
Sentencing Judge had erred in his application of the Definitive Guideline and, consequently, his 
sentence was manifestly excessive. There were 3 issues for consideration by their Lordships:  

¶ Firstly, the impact of a death on the approach to the ranges set out in the Definitive Guideline. 
 

¶ Secondly, how one identifies and then treats a ñvery large organisationò in accordance with the 
Definitive Guideline.  

 

¶ Thirdly, the impact of the relatively poor profitability (of the Defendant) in the context of an     
organisation with a substantial turnover.  

In many senses, it is the third of those three issues which is 
the most interesting to practitioners in the field, as one of 
the issues with the Definitive Guideline is its focus 
(arguably to the exclusion of other measuring data points) 
on turnover as distinct from profit. This focus, in turn, gives 
rise to an immediate and obvious problem where there is a 
significant dichotomy between turnover on the one hand 
and profit on the other.  
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The facts of the incident were relatively straightforward.  The         
deceased was, as above, a self-employed alarm and telecoms     
contractor of 30 yearsô experience, who was frequently called upon 
to act as a subcontractor at the Defendantôs Bristol factory (the    
Indesit factory in Yate, near Bristol). On 21 March 2015, he was 
working on the fire and heat detector systems from a mobile        
elevated working platform which he had manoeuvred into position 
between hanging baskets on the overhead conveyor system. This 
overhead conveyor system was set in motion by an employee of 
the Defendant (Appellant) who was part of the maintenance team     
working elsewhere on the conveyor. One of the baskets knocked 
the working platform causing it to topple over and the deceased to 
fall. He suffered multiple fractures and died 10 days later from           
complications arising from his injuries. 

There was, effectively, a break down in communications between the deceased and the              
Defendantôs maintenance team, such that the latter (according to the Judgment) were unaware of 
his presence on the mobile elevated platform at the precise moment that the overhead conveyor 
was put in motion (he had gone for a cup of coffee earlier, but had returned and the maintenance 
team were unaware of his presence when they switched on the overhead conveyor system). A     
permit to work system was supposed to be in operation to ensure that both ñteamsò of workers 
could separately (and safely) work in the area of the overhead conveyors.  

Criticism of the permit to work system was an explicit element of the prosecution, in particular, its 
failure to identify the risk presented by having an elevated mobile platform and overhead conveyor 
system operating in close proximity to one another, with separate persons operating each for        
differing reasons.  

Their Lordships began their consideration of the Definitive        
Guideline by describing the various steps required of the Court, 
pursuant to the Guideline, to arrive upon an appropriate sentence. 
Interestingly, their Lordships explicitly stated in this context:  
 
ñIn considering a guideline replete with so many figures, there is a 
temptation to approach its application in an arithmetical way. In 
our opinion, that should be resisted. In this area, as much as any, 
the Court should not lose sight of the fact that it is engaged in an       
exercise of Judgment appropriately structured by the Guideline 
but, as has often been observed, not straitjacketed by itò. 

In terms of identifying the size of the relevant organisation (by reference to the categories within the 
Guideline), and in the context of the first issue to be dealt with by the Appeal Court, the Defendant/
Appellant sought to argue that in addition to turnover, the broader financial health of the              
organisation could fall into account at Step 2 for the purpose of the Guideline. Their Lordships did 
not agree, it was their view that this issue (overall financial ñhealthò of the Defendant) only fell to be 
considered at Step 3 of the Guideline, ie ï  once the overall fine parameters (by reference to size of 
the organisation by reference to turnover) had been set by the Court.  
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Their Lordships referred to the Sentencing Judgeôs sentencing remarks and, in particular, the     
following passage with regard to size of organisation and impact of profit (or lack of it) in that       
context:  
 
ñI am told that manufacturing costs often amount to some 80% of the turnover and I am asked to 
contrast this company with those with lower operational costs. I have regard to that point, but      
decline to draw a distinction between companies with high costs and those with low (costs). In my 
Judgment, the appropriate starting point (for the fine) is Ã1.2 million. I give credit for plea and also 
make allowance for good character and remorse. Other factors have been arrived at when arriving 
at low culpability and, therefore, I impose a fine of Ã700,000 éò.  

(emphasis added) 

Their Lordships also reflected in detail on the profit and loss figures for the Defendant/Appellant 
which are worthy of consideration, if only in terms of illustrating the disparity (in this company)    
between turnover and profit. The relevant figures were as follows:  
 

 

Year Turnover Profit (Loss) 

2014 Ã672,842,000 Ã24,738,000 (Gross) 

2015 Ã710,798,000 (Ã165,041,000) 

Their Lordships extrapolated this to mean that the initial starting point for the fine (Ã1.2 million) was 
reduced by Ã150,000 for good character and remorse, and then reduced by (the conventional) one 
third to reflect the (early) guilty plea.  

There were exceptional reasons for the (very significant) loss in 2015; firstly, a product recall (and 
the significant costs thereof) and, secondly, an ñimpairment to an investment in a related            
companyò (paragraph 26 of the Judgment).  

At the same time, the Defendant/Appellant company was noted to have significant assets; 
Ã546,518,000 worth in 2014 and Ã567,548,000 worth in 2015. 

It was further noted (ultimately, in the context of the fine being required to fulfil the purpose of     
bringing home the message to shareholders and directors regarding transgression of health and 
safety rules ï see later comments) that directorsô remuneration was Ã579,000 in 2014 and 
Ã584,000 in 2015, with the highest paid director receiving Ã480,000 in 2014 and Ã488,000 in 2015.  
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The Defendant/Appellant (through Counsel) advanced two principal     
criticisms of the sentencing approach of the first instance Judge. First, it 
was submitted that the starting point for the fine of Ã1.2 million was      
ñfar too highò, by comparison with the starting points and category     
ranges in the Definitive Guideline for large organisations. Secondly, the 
Defendant/Appellant asserted that the Judge failed to examine the      
financial circumstances of the company at stage 3 of the sentencing    
process, which requires the Court to consider whether the proposed fine, 
based on turnover, is proportionate to the overall means of the offender; 
as part of this assessment, explicitly, profitability (as distinct from, but 
related to, turnover) is relevant according to the Guideline. In particular, 
it is envisaged within the Guideline that if an organisation has a small 
profit margin relative to its turnover downward, adjustment of the fine 
may be needed. 

Their Lordships, therefore, analysed, 
stage by stage, the approach taken by 
the Sentencing Judge.  

They agreed, firstly, that the Judgeôs conclusion (at step 1 of the Guideline) that this was a case 
involving ñharm category 3ò was more than justified, bearing in mind the undisputed factual          
circumstances of the incident.  In that context, and by reference to the fine table produced with    
regard to ñLarge Organisationsò within the Guideline, their Lordships noted that the starting point (in 
terms of fine) for such an offence normally would be Ã35,000. It is noteworthy, and explicitly made 
clear in the Judgment, that culpability of the Defendant has a significant impact on fine starting 
point(s) in this context. So, by analogy, if the Defendant/Appellantôs culpability had been higher, 
thus, the fine starting point would have been considerably higher; Ã1 million, for example, in a very 
high culpability case, Ã540,000 if the culpability was high and Ã300,000 if medium.  

Their Lordships also recognised the impact of (actual) harm; in this instance the harm being death 
and, therefore, the highest category of harm on any assessment. They stated:  
 
ñA consistent feature of sentencing policy in recent years, reflected both in statute and Judgments 
of this Court, has been to treat the fact of death as something that substantially increases a       
sentence, as required by the second stage of the assessment of harm at Step 1. Without more, we 
consider that the fact of death would justify a move not only into the next category, but to the top of 
the next category range, suggesting a starting point of perhaps Ã250,000ò.  

So, the fact of the incident resulting in a death had the effect of moving the starting point for the fine 
from Harm category 3 (and a starting point, as above, of Ã35,000) to Harm category 2 and,       
moreover, to the top of Harm category 2 (which ranges from Ã35,000 to Ã250,000).  
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Their Lordships then considered the impact of the actual turnover of 
the Defendant/Appellant.  As above, the turnover of the Defendant/
Appellant was significantly above the ñbottomò of the Large             
Organisation threshold at Ã50 million. In that context, their Lordships 
noted that there was explicit justification within the Guideline for the 
Judge to move outwith the parameters set by the Guideline to achieve 
a proportionate sentence where the Defendantôs turnover puts it into 
the separate category of ñvery large organisationò (ie ï  an              
organisation whose turnover greatly exceeds Ã50 million). In that     
context, albeit the sentencing remarks of the first instance Judge were 
not explicit on the issue, their Lordships accepted that the Sentencing 
Judge must have accepted that the Defendant/Appellant was a ñvery 
large organisationò, ie ï  justifying further upward movement within the 
overall fine range to achieve a proportionate sentence, having regard 
to turnover.  

Unsurprisingly, their Lordships declined to establish an ñartificialò boundary for very large             
organisations, explicitly stating that the Guideline was simply that, and not to be an arithmetical 
template or rigid checklist. What their Lordships did state, however, (in this context) was:  
 
ñThe language of the Guideline suggests that a very large organisation is likely to have a turnover 
of multiples of Ã50 million, but we would not wish to create an artificial boundary. The turnover of 
the Appellant was of the order of Ã700m. Although the Judge did not say in terms that the Appellant 
was, therefore, a very large organisation within the language of the Guideline, it is clear to us that it 
must be; and, indeed, that must have been the view of the Judge. It was, therefore, permissible to 
move outside the appropriate range in order to achieve a proportionate sentenceò.  

Thus, their Lordships found that a combination of the following factors 
impacted the starting point for the fine:  
 

¶ The fact of death would increase the fine in itself.  
 

¶ The fact of actual turnover would have a further impact in terms of 
increasing the fine. 

 

¶ The fact that the turnover places the Appellant into the separate 
very large organisation category.  

These factors, in combination, entitled the Sentencing Judge to move into the next category of 
harm above that considered (consistent with the R v TATA Steel Judgment); this range of fines 
would cover the range Ã180,000 to Ã700,000. Their Lordships concluded that the appropriate     
starting point for the fine (before moving to consider aggravating and mitigating factors) was 
Ã500,000; in large part because of the company turnover and, therefore, its status as a very large 
organisation.  
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In light of the strong mitigation which the Sentencing 
Judge accepted, this figure should be reduced, their 
Lordships found, to Ã450,000.  

Their Lordships then considered the potential impact of 
profit (as compared to turnover) in the context of Step 3 
of the Guideline and the need to consider the overall  
financial position of the offender; they noted that the 
Sentencing Judge did not further adjust the fine to      
account for the significant difference between turnover 
and profit (see figures above). They had the following 
(rather interesting remarks) to make in this regard:  

ñThere is a significant difference between an organisation trading on wafer-thin margins and       
another, perhaps a professional services company where the profits shared between partners or 
shareholders is a substantial percentage of turnover. An organisation with a consistent recent     
history of losses is likely to be treated differently from one with consistent profitability. So too an 
organisation where the directors and senior management are very handsomely paid when        
compared to turnover is likely to attract a higher penalty than one where the converse is the case.  

Finally, their Lordships then reduced the starting point fine of Ã450,000 (arrived upon as above) to 
account for the early guilty plea, the conventional reduction of one third, leading to a fine of 
Ã300,000. Accordingly, they quashed the original fine of Ã700,000 and substituted one of Ã300,000.  

Comment  
 
There are a number of interesting features to this Judgment.  
 
Firstly, it clearly anticipates that commercial organisations with a turnover significantly in excess of 
Ã50 million will find themselves, even in circumstances of low culpability and low likelihood of harm 
(as distinct from actual harm), facing fines commensurate with a higher category of harm to reflect 
their greater financial size. This, in one sense, is hardly surprising, but it also serves to underline 
the already existing understanding that the Definitive Guideline is ushering in a new era of much 
higher fines in regard to ñroutineò health and safety offences (albeit it must be borne in mind at all 
times in regard to this case that it involved a fatality ï see below).  

However, when one has regard to the overall means of this Appellant, we do not consider that the 
figure at which we have arrived requires (downward) adjustment. The Appellant has an underlying 
profitability. The recent loss was the result of two exceptional items. Furthermore, the assets of the 
company both in 2014 and 2015 were about Ã550m. The fluctuations in the profitability did not     
affect the directorsô remuneration. As required by the Guideline, we have stepped back and        
reviewed the proposed level of fine. Having regard to the underlying culpability, risk of harm, actual 
harm and turnover, in our view a starting point of Ã450,000 at Step 3 is sufficient to have a real   
economic impact which will bring home to the management and shareholders the need to comply 
with health and safety legislation, but it is also proportionate to the Appellantôs overall means. As 
the Judge noted, this is an organisation with an impeccable safety record which has done          
everything possible to make good the deficiencies exposed by these eventsò.  
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Secondly, the Court of Appealôs treatment of the turnover v profit conundrum is very interesting.    
Albeit they declined to make any further adjustment, in this case, to allow for the disparity between 
turnover and profit, they clearly anticipate that, in the right case, this may be permissible. In order 
for a Defendant to benefit from such an adjustment, it appears very clear that they would need to 
show a consistent historical pattern of radical disparity between turnover and profit, as distinct from 
a situation (as here) of a temporary impact on profitability consequence upon exceptional (but short 
duration) circumstances.  

It will be very interesting to see what might happen in the context of sentencing if and when such a 
case were to come before the Courts. The Court of Appeal has made it clear that turnover is not the 
sole criterion and, therefore, the right case might be capable of advancing such an argument with 
some hope of some level of success.  

Thirdly, the influence of the Defendantôs background solid financial position (with assets in excess 
of Ã500m), has clearly impacted significantly. Moreover, that background solid financial position   
appears to have fed through into significant remuneration for senior personnel within the             
organisation. Those 2 factors have clearly weighed heavily in the balance in terms of the Court of 
Appealôs decision not to further adjust the starting point fine fixed at Ã450,000. The reason for this is 
obvious and grows directly out of the intention of the Definitive Guideline to set fines which bring 
home to both senior officers and shareholders the financial implications of failure to properly       
engage with health and safety legislation. It is perhaps interesting to note that the eventual fine    
arrived upon in this case (prior to reduction for early plea) is comparable to the annual salary of the 
most senior director (according to the figures provided earlier in the Judgment).  

Fourthly, it should be explicitly noted that the level of fine imposed in this case was, quite explicitly, 
characterised by their Lordships to be reflective of the low culpability and low risk of harm. Their 
Lordships made it very clear that had those two factors not mitigated in favour of the Defendant/
Appellant, the eventual fine would have been much larger. Accordingly, in a situation where a     
similarly sized Defendant was unable to demonstrate such a favourable interpretation of those     
factors, an even larger fine would be expected without, it is submitted, any real prospect of appeal, 
given the attitude displayed by the Court of Appeal.  

Fifthly, this decision serves to underline that where there is any significant injury, let alone a fatality, 
a (very) significant fine is now to be expected (in comparison to historic fine parameters). Where a 
fatality has eventuated, that level of fine will be further enhanced.  


