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WHAT I S THE EFFECT OF FUNDAMENTAL DI SHONEST
ON THE BALANCE OF THE CLAI MANT6S (HONEST) Cl

Sinfield v London Olympic Games Organising Co
[2018] EWHC 51 (QB)

e concept of fundament al di shonesty has devel ope

13. Readers will be familiar with the concept atl

ere the Claimant invents fictitious <circumstances

blication have focused on cases where this i mpact

One of t he, unt il recentl vy, uncl ece

di shonesty is the impact of the sal

P s there is an admitted claim for | os:

_IES LIESLIES L'

LIES LIES LIES LI not guanti fied

LIES LIES LIES Lij

part of the claim

Gl naturally and reasonably arising f
““5“;‘ duty, part of the claim is alleged|
'y being exaggerated or invent ed. Put
el ement of the | oss claimed is norn

is overlaid by exaggerated and/ or i
i mpact (on the whole <cl ai m) of S uc
only form part of the case on behal

The recenli rcfaisel dfvalL®CO®Gment of Mr Justice Julian
2018, on an appeal arising from the decision of Rec
September 2017, has considered the impact of this ki
A central congi cddaedaedowas nndthedi spl acement of QOWCS
but, rather, section 57 of the Criminal Justice an
provides:

i(1Mhi s section applies where in proceedings on a

injury (Athe primary <cl ai mo):

(at)yhe Court finds that the Claimant is entitled t
(bogn an Application by the Defendant for the di st
Court i s satisfied, on t he bal ance of probat
fundamentally di shonest in relation to the prim

(2)The Cousdi smiss the pnilmastsyi £l saamisfied that the
sufdebstantialf inmhescli aiem were di smissed.

(3)The duty wunderi nsculbusdeecst i doins nji2s)s a l of any el ement
respect of which the Claimaomt has not been di
(emphasis) ad
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Despite t ding of this section c
there has been significant debate as
practice Woul d an otherwise honest (
the entirety of hi s/ her claim is dis
the dishonest part of the claim was ¢
The o6poisondé of the dishonesty was <co
of the case, with other el ements rema
As above, the wording of the Act is <clear, but e
practitioners, was the use of the Asubstantial inju
a possible fAescape hatcho for a Claimant; woul d th
enabl e a potentially dishoomisamadeasiZ7mnant from recove.l
Il Binfielhdke Clai mant suffered injury in an incident
admi tted |liability. The incident involved Mr Sinfi
radius and ulnar styl oid.
Proceedings for damages for this © brough
and, on 7 December 2015, a Preli ul e of
(verified by a Statement of Truth t he CIl ai
standard format) . A number of he al Da ma
i ncluding a c¢claim for gardening Thi s h e
couched in both past l osses (to the Sc
|l osses (moving forwards into the
Past | osses were claimed at A4,99 nteres:
wer e cl ai med at A677.86 per an mul tip
producing a figure of A8,961.31. gar de
significant el ement of Speci al -~ leaded
A33,340.86. I n due <course, damag , suf f e
amenity were agreed at A16,000.00.
As part of di sclosur e, the Claimant served a List
Di sclosur e tatement (a form of statement of truth)
rdening costs I n September 2016, an |

Cl ai mant , i
| osses. On
evidence as to

S
for (past) ga

ncluding the claim for gardening cost s,

17 October 2016, the Claimant served hi
the commi ssioning of the gardening s

Those instructed on behalf of LOCOG | ocated and int
the Schedule(s) of Loss and (purportedly) the provi
Witness Statement was obtained from him dated 29 Se

invoices disclosed by the Claimant. Mor eover, he st
for the Claimant both before and after the incident
I'n Ilight of this evidence, LOCOG served an Amended
di shonesty and relying wupon the aforesaid section
summary, asserted that the c¢claim by the Claimant
incurred gardening expenses that otherwise he we
the Claimant was guilty of fundamental dishone
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I n March 2017, the Cl ai mant provi ded
Statement seeking to explain his con

to I'imit the i mpact of the evidence ¢
thereby, the i mpact of their Amendec
Witness Statement, the CIl ai mant acce,|
wor ked for him before t he incident
el ements of his earlier Wi tness St at
admi tted preparing t he i nvoi ces pur
gardener hi msel f, but asserted that
provided as proof of the amounts h e
cheque) in any wevent Thegt avepeoofesas
somet hing which did, in fact, take p

no other proof.

The Cl ai mant also served a further Schedule of Loss
costs from the order of the figures quoted above to
h

The matter came before the | earned Recorder in Au
includi-egamiroasi on of the Cl aimant, he delivered a
Claimant, in evidence, had accepted that there were
he had manufactured the disclosed invoices in respe

deni ed exaggerating his claim.

Having considered the test which he was required t
submi ssions of both parties as to that test, and
concluded:

lLooking at this part of the claim i

proper inference to draw was that |
muddl ed, confused and careless about
there is insufficient evidence from
di shonest about it ¢é the false invoic
were true in part in that [the garde
week between February and December é
hours per week, but he had never pre
the false invoices were for |l ess thar
in providing these invoices, Mr Sinf

obvious suggestion that the producti
inherently dishonest action.

I find that the only inference that I can draw abo
pursue the <cl ai m, which had been started in this
motivation is of relevance to some extent and | fin
earlier muddle in which he found himself at this ti/
earlier errors, and by this time Mr Sinfield had pu

was extremely difficult.

creation of these false invoices and th
nary standards? | find that it was €0
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The Recorder went on to find t

were fundament al to the gardeni
he declined to find that t he o
amounted t o fundament al di s h«
alternative, the Recorder found

to the Claimant to strike out
was only one (peripheral) el eme
was Otaintedd with this dishone
Ahonest and genuineod

The Defendant appeal ed t he:
(unsurprisingly perhaps).

S—

It should be noted, for future reference if not hi ng
extremely detailed discussion of the case | aw which
in relation to summary strike out of c¢claims and the
di shonest exaggeration (the summary of the same bei
a Defendant to succeed wupon prior to the inceptio
ammunition provided to a Defendant as a result of t
even dishonest exaggeration, was generally insuffic
Appeal Court then engaged in a very detailed analys
of the various parts of the Claimantds evidence an
speci fically, the various Schedules of Loss).

Having done so, Knowles J concluded as foll ows:

fil have concluded that the Judge was plainly wrong
rel evant paragraphs] of the Preliminary Schedul e [ ¢

Sinfield that he had not employed a gardener prior
all the gardening, but that the accident had result
as to generate the recoverable | osses he set outo

Thus, the Appeal Cwastndaoameandt ahadi shemesty on the paeé

I n respect of the secondary (but i mportant) i ssue

following findings:

AAs | have expl ained, it follows from [the relevan
required than the mere | oss of damages to which t h
injustice. Parl i ament has provided the default posi
should | ose his damages in their entirety even thou
to some damages. I't would render superfluous sectio
could constitute substanti al injustice. The Judge

conclusion that i f the whole claim was di smissed I
Sinfield. Furthermore, the Judge was wrong to char g
have explained, as originally presented, it was a

ordingly, ennt iAppacslsitm hek out .
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omment

poBSnhfciamsletl hies t hat the Cl ai mar
titious claim for gardening se
rged documentation. The Defend
mi ned investigations, and, hav
t

e
i
f
e
e ions to the Clai mant at exchal

y
c
0
r

n

Al beit the Hawlgetmen& Howl ett v Davies & Agehaasd | nsur ¢

not been handed down at this point, by approachin
arguabl vy, went further than the Courts have (nhow)
Claimant of the forthcoming issues at tri al
Interestingly, but not necessarily u-_-~sually, at th.
did not simply give up, but rather/ snded his Spe
claim to, effectively, prune out # exaggerated
el ements and/or retain the kern hful ca
guestion for t he Court was wh e ation e
centrally O6honestd case would b ~ to "pol
of the Ilitigation and, thereby, ~ sceptibl
terms of fundament al di shonesty at fir
not prepared to agree to the De sition
awarded the Claimant his Onetéd . is to
he would have otherwise receive:l exagge
of the case which were, under st cilm i nclude
On appeal, it has been found that the nature of the
was fundament al to the claim overall and, in that
was guilty of fundamental dishonesty, it did, indee
6honestd® damages, in this context, has been specifi
sufficient to preclude the Court from striking out
on Appeal and, al beit it i s not clear within the
bet ween respective partieséd Counsel ), we anticipate
di splaced and a Costs Order made against the CIl ai ma
full.

Thus, the relevance of this Judgment is twofol d: f
becomes obvious that there are elements on which t
argument of fundamental dishonesty is not sufficien
Court. Putting it another way, the dishonest el eme
close to it) are sufficient, provided they are cent
claim defeating it in its entirety. Secondl vy, t he
consequent on his or her dishonesty in respect of o
refusal by the Court to strike out the claim on gr
Cl ai mant would need to show more than this consequ
the writerds respectful submi ssion, there is, prob
the Court, for c finds that only a very _s

www. dol mans.



We are aware of a number of
approach taken bgi nf(etedCd ai ma
edit t he claim down to t he

parts foll owing t he Cl ai man
being o6found outd) has been
Claimant in response to disc

on t he part of aSibéfiendant
Judgment provides power f ul

position t hat this i s not
Cl ai mant to escape the sanci
section 57 of the Act, a s a
be argued, was draconian for
(deterrence of dishonest <cl a
should retain its O0teetho.

The alternative, ot her wi se, woul d be CIl ai mant s, ar ¢
despite having been untruthf ul about ot her el emen
Statements of Truth in the face of the Court in sup|]

Peter Bennett
Partner
Dol mans Solicitol

For further information regarding this art.|
Peter Bapekétb@ol mans. co. uk
or visit owww.wkdlsmars .ado. uk
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VERY LARGE ORGANI SATI ONS AND THE TURNOVER
V PROFI'T CONUNDRUM

REGULATORY-DEAMELOPMENTS I N SENTENCI NG

Whirl pool Appliances v Regina (HSE) [2017] EWC

On 21 March 2017, t he Defendant company was order
previously pleaded guilty to an offence contrary to
1974 (AHSWA 19740) . This prosecution foemplwededhe
alarm and telecommunications contractor, who died &
premi ses on 21 March 2015

The sentence was arrived upon by reference to the L
Safety Of fences (fithe Definitive Guidelined) applic

The appeal of sentence before their Lordships ine:
Sentencing Judge had erred in his application of t
sentence was manifestly excessive. There were 3 1iss

T Firstly, the impact of a death on the approach to

T Secondl vy, how one identifies and then treats a fAv
Definitive Guideline.

T Thirdly, the i mpact of the relatively poor profi
organi sation with a substanti al turnover.

I n many senses, it is the thi ee i ssu
the most interesting to prac re field
t he i ssues wi t h t he Definit i s i ts
(arguably to the exclusion o ng dat a
on turnover as distinct from ocus, i n
rise to an i mmediate and obvi ere ther
significant di chotomy bet wee the one

and profit on the other.

www. dol mans. co. uk
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The facts of the incident were rela
deceased was, a-e mmplbowed al asrent fand t e
contractor of 30 yearsd experience, W
to act as a subcontractor at the Def
I ndesit factory in Yate, near Bristo
working on the fire and heat detect
el evated working platform which he h:
bet ween hanging baskets on the over he
overhead conveyor system was set in
t he Defendant (Appellant) who was pal
working el sewhere on the conveyor. O
the working platform causing it to toc
fall. He suffered multiple fractures
complications arising from his injuri
There was , effectively, a br eak down i n communi c
Def endant 6s mai ntenance team, such that the | atter

his presence on the mobile elevated platform at th
had gone for a cup of <coffee

was put in motion (he
team were unaware of his presence when they switch
permit to work system was supposed to be in operat
could separately (and safely) work in the area of t|
Criticism of the permit to work system was an expli
failure to identify the risk presented by having an
system operating in close proximity to one another
di ffering reasons.
ir Lordships began their consi de
deline by describing the various
suant to the Guideline, to arrive
erestingly, their Lordships explic
considering a guideline replete v
ptation to approach its applicati
opinion, that should be resisted.
Court should not |l ose sight of t
rcise of Judgment appropriately s
, as has often been observed, not

In terms of identifying the size of the relevant or
Guideline), and in the context of the first issue t
Appell ant sought to argue that i n addition to tu
organisation could fall into account at Step 2 for
not agree, it was their view that this issue (ove
considered at Stepi dnecfe the Guwiedealilné, niee par amet

n

the organisation by reference to turnover) had

www. dol mans. co. uk
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Their Lordships referred to the Sentencing Judgeds
foll owing passage with regard to size of organisat
context:
i am told that manufacturing costs often amount tc
contrast this company with those with | ower oper at
decline to draw a distinction between companies wit
Judgment, the appropriate starting point (for the f
make all owance for good character and remor se. Ot he
at ow cul pabdil therefore, [ i mpose a fine of A700, 000
(emphasis added)

Their Lordships extrapolated this to mean that the
reduced by A150,000 for good character and remorse,
third to reflect the (early) guilty plea.

Their Lordships also reflected in detail on the pr
which are worthy of considerati on, i f only in termn
bet ween turnover and profit. The relevant figures w
2014 A672,842,000 A24,738,000 (Grolss)
2015 A710, 798,000 (A165,041,000)

There were exceptional reasons for the (very signif

t he significant costs thh erpead frymean d ,t o s eano nidh we s tame r
compa(hpar agraph 26 of the Judgment).

At t he S

A a ti me, t he Defendant/ Appel | t company
A546,518, 0

e an
0O worth in 2014 and A567,548, 000 worth i

rther noted (ultimatel
home the message to sh
ted

vy, in the context
areholders and dirc
comment s) t hat directorsdé re
with the highest paid directg

www. dol mans. co. uk
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The Defendant/ Appell ant (through Couns.
criticisms of the sentencing approach o
was submitted that the starting point

nfar too higho, by comparison with the
ranges in the Definitive Guideline for
Defendant/ Appell ant asserted that t he
financi al circumstances of the company
process, which requires the Court to col
based on turnover, is proportionate to
as part of this assessment, explicitly,
related t o, turnover) i s relevant accor
it is envisaged within the Guideline tnh
prof margin relative to its turnover

it
may be needed.

Their Lordships,
stage by stage, t
the Sentencing Judge.

They agreed, firstly, that the Judgebds conclusion (
invol ving Aharm category 30 was more than justifi
circumstances of the incident. I n that context, a
regard to fiLarge Organisationso within the Guidelin
terms of fine) for such an offence normally would b
clear in the Judgment, that <culpability of the Def
point(s) in this context. So, by anal ogy, if the D
thus, the fine starting point would have been cons

high culpability case, A540,000 if the culpability

Their Lordships also recognised the impact of (actu
and, therefore, the highest category of harm on any
AA consistent feature of sentencing policy in recen
of this Court, has been to treat the fact of deat
sentence, as required by the second stage of the as
consider that the fact of death would justify a mov
the next category range, suggesti.ng a starting poin:

the fact of the incident resulting in a death
from Harm category 3 (and a starting point, as
moreover, to the top of Harm category 2 (which

www. dol mans. co. uk
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Their Lordships then considered the in
the Defendant/ Appell ant. As above, tr
Appel l ant was significantly above t h
Organisation threshold at A50 million.
noted that there was explicit justific
Judge to move outwith the parameters s
a proportionate sentence where the Def
t he separate category of fiiveaty | ar ge
organi sation whose turnover greatly e
context, albeit the sentencing remarks
not explicit on the issue, t heir Lords
Judge must have accepted that the Defe
| arge orgainjsesatibmdngi urther upward m
overal/l fine range to achieve a propor
to turnover.
Unsurprisingly, their Lordships declined t o estab
organi sati ons, explicitly stating that the Guidelir
templ ate or rigid checklist. What their Lordships d
iThe | anguage of the Guideline suggests that a very
of multiples of A50 million, but we would not wish
the Appell ant was of the order of A700m. Although t
was, therefore, a very |l arge organisation within th
must be; and, indeed, that must have been the view
move outside the appropriate range in order to achi
Thus, their Lordships found that a £ ion of t
i mpacted the starting point for th ‘6§
f The fact of death would increase \ in itsel
e
f The fact of actual turnover woul \ \ “urther
increasing the fine. © \
f The fact t hat the turnover pl ace el |l ant
very |l arge organisation category.
These factors, in combination, entitled the Senten
harm above that consi d&r &d TAJ Anwlitgabedmtt) ;witthhi st hreange
would cover the range A180,000 to A700,000. Their
starting point for the fine (before moving to cao
A500, 000; in |l arge part because of the company t
organisation

. uk
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I'n | ight of the strong mitigatdi
Judge accepted, this figure sho
Lordships found, to A450, 000
Their Lordships then considered
profit (as compared to turnover)
of the Guideline and the need t
financi al position of the offen
Sentencing Judge did not furthe
i ff

i
account for the significant di
and profit (see figures above).
(rather interesting remarks) t

e a significant di fference -tbheitnwemar gainn so ragr
er erhaps a professional services company wt
h o rs is a substanti al percentage of turnov
ry |l osses is I|likely to be treated differen
organisation where the directors and senior manag
compared to turnover is likely to attract a higher
However, when one has regard to the overall means o
figure at which we have arrived requires (downward)
profitability. The recent | oss was the result of tw
company both in 2014 and 2015 were about A550m. Th
affect the directorsé remuneration. As required by
reviewed the proposed | evel of fine. Having regard
harm and turnover, in our Vview a starting point of
economic impact which wil!/l bring home to the manage
with health and safety | egislation, but it is also
the Judge noted, this is an organisation with an
everything possible to make good t.he deficiencies e

Finally, their Lordships then reduced the starting
account for the early guilty plea, the conventi one
A300,000. Accordingly, they quashed the original fi

Comment

There are a number of interesting features to this
Firstly, it clearly anticipates that commerci al org
A50 million will find themselves, even in circumsta
(as distinct from actual harm), facing fines commen
their greater financi al si ze Thi s, in one sense, i
the already existing understanding that the Definj
hi gher fines in d to Aroutineodo health and sg
times in regard i sixxas ebdalhaw) .it invol ved

www. dol mans. co. uk



DOLMANS

SOLICITORS

Secondl vy, the Court of Appeal 6s treatment of the t
Al beit they declined to make any further adjustment
turnover and profit, they clearly anticipate that,
for a Defendant to benefit from such an adjustment,
show a consistent historical pattern of radical dis
a situation (as here) of a temporary impact on prof
duration) circumstances.

It will be very interesting to see what might happe
case were to come before the Courts. The Court of A
sole criterion and, therefore, the right case might
some hope of some | evel of success.

Thirdly, the influence of the Defendantds backgroun
of A500m), has clearly impacted significantly. Mor
appears t o have fed t hrough into significant rem
organi sation Those 2 factors have clearly weighed
Appeal 6s decision not to further adjust the startin
obvious and grows directly out of the intention of
home to both senior of ficers and sharehol ders the
engage with health and safety |l egislation. It is p
arrived upon in this case (prior to reduction for e
most senior director (according to the figures prov
Fourthly, it should be explicitly noted that the | e
characterised by their Lordships to be reflective ¢
Lordships made it very <clear that had those two fa
Appell ant, the eventual fine would have been much
similarly sized Defendant was uhable to demonstrat
factors, an even | arger fine would be expected with
given the attitude displayed by the Court of Appeal
Fifthly, this decision serves to underline that whe
a (very) significant fine is now to be expected (in
fatality has eventuated, that | evel of fine wil!/l be

Peter Bennet't
Partner
Dol mans Sol i ci

For further information regarding t
Peter Bamekrétb@dol mans. co. uk
or visit owww .wkdlsmda res .ad o .
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