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Welcome to the September 2018 edition of the  
Dolmans Insurance Bulletin 

In this issue we cover: 
 
 
REPORT ON 
  

¶ Putting the Claimant to proof - RD v Merthyr Tydfil County Borough Council 

 
 
 
RECENT CASE UPDATE 
 

¶ Abuse of process - second action not an abuse of process 

¶ Costs - non-party costs orders  

¶ Limitation periods - historical child sex offences - vicarious liability 

¶ Sexual abuse - assessment of damages 

 

 

 

If there are any items you would like us to examine, or if you would like to include a  
comment on these pages, please e-mail the editor,  
Justin Harris, Partner, at justinh@dolmans.co.uk 

Capital Tower  

Cardiff  
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PUTTING THE CLAIMANT TO PROOF 
 

RD v Merthyr Tydfil County Borough Council 

This was a highly unusual claim for a number of reasons. 

The claim was notified to the Local Authority by way of a letter of claim dated 16 May 2013. 

The Claimant alleged that he was injured in an accident that had occurred on a highway on the 
Pant Industrial Estate, Dowlais, Merthyr Tydfil, on 18 January 2013 and that his alleged        
accident had occurred as a result of the breach of section 41 of the Highways Act 1980 and/or 
negligence of the Local Authority, its servants or agents.  

Merthyr Tydfil County Borough Council was the owner and occupier of the Pant Industrial      
Estate at the relevant time. 

Dolmans were instructed to act on behalf of the 
Local Authority in the pre-litigation stage because 
there was considerable uncertainty regarding the 
legal status of the road on which the alleged      
accident had occurred. We were provided with    
numerous documents, including Land Registry   
documents and plans. Specialist Counsel was   
instructed to consider the papers and to advise  
upon the legal status of the alleged accident      
location.  
 
Counsel concurred that the area was not adopted 
and that the provisions of the Highways Act 1980 
did not apply in this instance. Further, Counsel 
agreed that the area was governed by the          
provisions of the Occupiersô Liability Act 1957. 

Copies of the relevant documents were provided to the Claimantôs Solicitors. Having            
considered the documents, they accepted that the area was not adopted highway and that the 
provisions of the Occupiersô Liability Act 1957 would apply. 

Our initial involvement in the matter came to an end at that stage and the Councilôs claims    
handlers continued to handle the claim on behalf of the Local Authority in the pre-litigation 
stage. The Claimant did not pursue the claim vigorously and it was thought at one stage that 
the Claimant might abandon his claim. 

? 
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The Claimant issued a protective Claim Form on 12 January 
2016, ie ï on the eve of the limitation period, and proceedings 
were served shortly before the validity of the Claim Form was due 
to expire. We were instructed by the Councilôs claims handlers to 
act on behalf of the Local Authority in respect of the claim. 

The Claimant alleged that he was injured in an accident that had occurred on 18 January 2013 
and that his accident had been caused by reason of the breach of section 2 of the Occupiersô 
Liability Act 1957 and/or the negligence of the Local Authority, its servants or agents. 

The Claimant alleged, in his Particulars of Claim, that he was injured in an accident that       
occurred at approximately 7:00 to 7:30pm, but he did not specify a date. We approached the 
matter in the Defence by stating that we understood that the date of the alleged accident was 
18 January 2013, which was the date pleaded in the Claim Form. 

The Claimant alleged that he parked his car on a roadway within Pant Industrial Estate,      
Dowlais, Merthyr Tydfil. He said that he had exited his vehicle and was walking along the     
roadway when his foot entered a large pothole in the road surface, causing him to trip/stumble 
and fall, sustaining injury. 

The Claimant told his medical expert that he was making his way to a depot at work, it was 
dark and the weather conditions were poor. He stepped into a pothole which he did not see 
and fell heavily onto his left side/arm.  

We were able to ascertain that the Claimant was employed as a Transport Manager for a     
company that had premises on the Pant Industrial Estate.  

The Claimant told his medical expert that he was helped up by some people and taken by car 
to the Prince Charles Hospital in Merthyr Tydfil for treatment.  

Counsel had previously expressed the opinion that the Claimant would probably be able to     
establish that his accident had occurred as alleged. However, we decided that it was essential 
to access the Claimantôs medical records in order to ascertain whether or not the accident had 
occurred as alleged. 



www.dolmans.co.uk 

                   DOLMANS REPORT ON 

 

4 

 

The hospital records from the Prince Charles Hospital revealed 
that the Claimant attended at the Accident and Emergency       
Department at 19:58 on 22 January 2013. The type of incident 
was described as "fall" and the place of incident was described as 
"public road". The source of referral was "self" and he arrived by 
private transport. 

Arriving at the hospital at 19:58 would be consistent with his accident occurring at 19:00/19:30 
as alleged.  

We were surprised to note that the alleged accident had 
occurred on 22 January 2013 and not on 18 January 
2013 as pleaded. The medical records had been received 
from the Claimant's Solicitors in the first instance, and we 
would have expected them to have noticed the               
discrepancy in the date. The Claimantôs medical expert 
referred to the accident occurring on 18 January 2013 in 
his original report, although he had not seen the medical 
records at that stage. He was provided with copies of the 
medical records and x-rays and prepared an addendum 
report. He referred to various x-rays that were taken on 
22 January 2013, but, surprisingly, continued to refer to 
the date of the accident as being 18 January 2013. 

The notes revealed that the Claimant was seen by a triage nurse at 20:55 and was said to be 
in severe pain. The entry stated as follows: 

The Claimant was seen by a doctor at 21:00 and the note said that the patient "fell on ice 2 
hours ago". This was the first mention of ice being a contributory factor in the alleged accident. 

We were able to establish that 18 January 2013 was a Friday and 22 January 2013 was a 
Tuesday.  

ñPatient states fell while walking? Slipped, unsure how landed and c/o pain to the whole of left 
arm since. Patient alert and orientated.  C/o pain to left hand radiating through arm and     
shoulder, obvious deformity to left wrist, restriction of movement to whole left arm, pulse felt". 
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The Claimantôs Solicitors disclosed a witness questionnaire 
from an apparently independent witness during the pre-
litigation stage, in which he referred to the accident          
occurring on 18 January 2012. This was clearly an error and 
we assumed that the witness must have intended to say that 
the accident had occurred on 18 January 2013. The witness 
questionnaire did not comply with the provisions of the CPR.  

We decided not to contact the witness because he appeared to support the Claimantôs version 
of events regarding the alleged circumstances. We thought that the Claimant and his Solicitors 
would obtain a CPR compliant Witness Statement from the witness for disclosure during the 
proceedings. We were surprised when the Claimantôs Solicitors disclosed the witness         
questionnaire in its original format when exchanging Witness Statements. We thought that this 
meant that the witness was not prepared to co-operate and did not wish to support the      
Claimantôs case. 

We were instructed by the Local Authority that the Claimant was a serial Claimant who had 
brought a number of claims against Local Authorities, various organisations and individuals 
over the years. The Local Authority was suspicious of the Claimant for this reason and the    
discrepancies in his evidence reinforced their suspicions. 

We decided that it would be worthwhile contacting the       
witness to see what he had to say, and were able to discuss 
the matter with him on the telephone. He said that he did 
not want to attend Court to give evidence and that he hated 
the Claimant with a vengeance. He mentioned that the 
Claimant had given evidence against him in a civil claim that 
he had brought against his former employers and said that 
he "did not owe him any favours." 

We referred to the witness questionnaire and he said that he had completed it in the office of 
his employers at the time. He also said that he had not provided a formal Witness Statement to 
the Claimant's Solicitors.  

He said that he had no wish to attend Court and was annoyed that he was being called as a 
witness. He then told us that he would not be well enough to attend Court as a result of a      
serious spinal injury and intended to get a certificate from his GP to confirm the position. 
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We asked the witness about the circumstances of the alleged    
accident. He could not remember the specific date and was      
unable to confirm whether or not it had occurred on 18 January 
2013. We told him that the hospital records showed that the 
Claimant had attended for treatment on 22 January 2013 and not 
18 January 2013. He said that he was unable to comment on this. 

The witness was adamant that the accident had occurred in the early morning. This was at   
direct variance with the Claimant's allegation that the accident occurred at approximately 7:00 
to 7:30pm. 

The witness said that he had pulled up at work in his car and was sitting in his car outside the 
premises. The Claimant was already in work and had moved a bus. The Claimant was walking 
up the road when he fell down as a result of a hole in the ground. He also said that there was a 
lot of snow on the ground, which was why the Claimant had not been able to see the hole. This 
appeared to give some credence to the Claimantôs reference to having slipped on ice. 

The witness said that he got out of his car to help the Claimant up and they both went into the 
office. He offered to take him to the Prince Charles Hospital and the Claimant accepted his   
offer. He took the Claimant to the Prince Charles Hospital and left him there. 

The Claimant claimed damages not exceeding Ã10,000. We were surprised at the level of    
damages claimed given the apparent severity of the Claimantôs injuries. The matter was       
allocated to the fast-track and the Local Authority was not given permission to obtain its own 
medical evidence. Notwithstanding this, we were instructed to obtain a desktop report from Mr 
David Pemberton, Consultant Orthopaedic Surgeon. Mr Pemberton considered the documents 
provided to him in some detail. He highlighted the numerous discrepancies in relation to the 
circumstances of the alleged accident and the Claimantôs complaints regarding his various    
injuries. He described the Claimant as an unreliable witness. 

In view of our increasing suspicions and concerns        
regarding the claim, we instructed an Enquiry Agent to 
undertake some further investigations into the matter. 
The Enquiry Agent was able to discuss the matter with 
the owners of the company who employed the Claimant 
and the independent witness at the relevant time. He was 
able to obtain some useful information from them which 
would assist Counsel in cross-examining the Claimant at 
Trial.  

 
 
suspicions  
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The owners were asked why the Claimant would have been          
delivering documents to the depot during the evening of Friday, 18 
January 2013 and were unable to offer any explanation for this. They 
said that the depot would have been locked and secured by 6:00pm 
on a Friday and that the Claimant would have been unable to access 
the offices because they would have been secured by roller shutter 
doors. They also queried why the Claimant would have parked his 
car at the location alleged by him and thought that he could have 
parked his car much closer to the depot if he wished. 

The owners were not complimentary about the Claimant and the independent witness. 

Investigations were carried out into the weather conditions at the time of the alleged accident. 
These revealed that a significant amount of snow fell in the Merthyr Tydfil area during the     
period between 18 and 22 January 2013.  

The Claimant alleged that his accident was caused by reason of the breach of section 2 of the 
Occupiersô Liability Act 1957 and/or negligence of the Local Authority, its servants or agents. 
The Claimant did not allege that the area where his accident occurred was adopted highway. 
The allegations of negligence made by the Claimant were typical of the allegations which 
would normally be made in a case involving a breach of section 41 of the Highways Act 1980, 
followed by a general allegation of a breach of section 2 of the 1957 Act. 

We investigated the issue of liability and were instructed that the area of the alleged accident 
location was subject to a reactive system of inspection and maintenance. 

The only relevant evidence in relation to this issue was the evidence 
in relation to the events that occurred during the evening of 20     
February 2013, about a month after the date of the alleged accident. 
We were instructed that the Highway Maintenance Manager took a 
telephone call shortly before leaving work on that date regarding the 
presence of an alleged defect/pothole on one of the roads on the 
Pant Industrial Estate.  He telephoned the Standby Officer and asked 
him to go to the area to deal with the complaint. The Standby Officer 
went immediately to Pant Industrial Estate to investigate the alleged 
defect. He found a pothole and decided that it needed to be repaired. 
He telephoned the Standby Operatives to come and repair the defect 
which they did immediately. 

We were able to obtain a signed Witness Statement from the Standby Officer, which was      
disclosed to the Claimantôs Solicitors. We took the view that the evidence of the Standby      
Officer was likely to be sufficient to establish that the Local Authority had in place an effective 
reactive system of inspection and maintenance in the circumstances. 
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As a result of our investigations into the matter, we were not   
convinced that the Claimantôs alleged accident had occurred as 
alleged and we had become more suspicious of the claim as time 
wore on. 

We advised the Local Authority that the Claimant should be put to proof of the circumstances of 
the alleged accident and the Council instructed us to proceed accordingly. We took the view 
that there was insufficient evidence to plead fundamental dishonesty, but were of the opinion 
that the circumstances of the alleged accident were very suspicious. 

We briefed Counsel to represent the Local Authority at Trial. He considered the papers and 
informed us that he agreed with the Local Authorityôs approach to the matter. 

The case proceeded to Trial before the District Judge in Merthyr Tydfil County Court on 9 April 
2018. 

The Claimant gave evidence in respect of his claim and his evidence was very poor and riddled 
with inconsistencies and discrepancies. 

The independent witness did not attend the Trial 
to give evidence as confirmed to us during our 
telephone conversations with him. The District 
Judge said that he was not impressed with his 
witness questionnaire because he had given the 
wrong date for the accident, the wrong year for 
the accident and had denied knowing the   
Claimant, even though it was clear that he did. 
The District Judge said that he thought that his 
credibility was undermined and he placed no 
weight on his evidence. 

The Local Authorityôs witness gave evidence in accordance with his Witness Statement.  

The District Judge concluded that the Claimant had not established, on the balance of        
probabilities, that his accident had occurred as alleged. 

The District Judge also said that if he was wrong about the "factual matrix", he considered the 
Local Authority's reactive system of inspection to be reasonable and proportionate in the       
circumstances. 
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David Boobier 
Consultant     

Dolmans Solicitors  

For further information regarding this article, please contact  
David Boobier at davidb@dolmans.co.uk  
or visit our website at www.dolmans.co.uk 

He also commented upon his perception of the Claimant as a     
witness. He said that the Claimant had not come to Court with the 
intention of misleading the court, but his recollection of events was 
simply not accurate. We considered this to be a somewhat          
generous interpretation of the Claimantôs performance. The District 
Judge may have decided to approach the matter in this way in order 
to avoid referring to fundamental dishonesty which could have given 
rise to indemnity issues. 

The District Judge dismissed the claim and ordered 
the Claimant to pay the Local Authorityôs costs of the 
action, summarily assessed in the sum of Ã12,681.90. 
The Claimantôs claim was being funded by way of a 
CFA which pre-dated 1 April 2013 and which was  
supported by a policy of ATE insurance. 

We encountered difficulty in recovering the sum of 
Ã12,681.90 from the Claimantôs Solicitors, whom we 
considered to be somewhat evasive in dealing with 
the issue. We persisted with our efforts and were 
eventually able to recover the sum in question from 
the ATE insurers after contacting them direct. 

Conclusion 
 
This is another case which highlights the importance of taking a robust stance in relation to a 
suspicious claim. Whilst there were numerous inconsistencies in the Claimantôs evidence, there 
was insufficient evidence to enable the Local Authority to plead and/or raise the issue of       
fundamental dishonesty. The Claimant was required to prove his claim in Court on oath and 
failed to do so. 

We were surprised that the Claimantôs Solicitors did not review the matter and advise the 
Claimant to discontinue his claim in view of the numerous discrepancies in the evidence and 
documents. We were also surprised that no Part 36 offer was made by the Claimant, although 
any such offer would have been rejected by the Local Authority in any event. 

The Local Authority was adamant that they wished to contest the claim and their stance was 
vindicated at Trial. 
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Abuse of Process - Second Action Not an Abuse of Process 
 

Playboy Club London Ltd v Banca Nazionale Del Lavoro Spa 
[2018] EWCA Civ 2025 

In last monthôs Dolmans Insurance Bulletin we reported on the 
Supreme Courtôs decision in this matter upholding the finding 
that the Defendant Bank did not owe a duty of care to the  
Claimant Casino in relation to a credit reference that the Bank 
supplied to a company associated with the Casino about a     
Casino customer.  Before the hearing of the Appeal, the Casino 
issued a claim for damages for the tort of deceit.  The Bank  
successfully applied to strike out the claim as an abuse of     
process on the basis that the deceit claim should have been 
brought at the same time as the negligence claim.  The Casino 
appealed. 

The Court of Appeal allowed the Appeal.  Whilst the deceit claim could have been introduced 
alongside the negligence claim, it would have been a speculative and weak claim at the time.  
The Courts regard it as improper for speculative claims for fraud to be made without solid   
foundation.  New evidence emerged during the negligence claim, including evidence arising 
from cross-examination material which strengthened the deceit case.  This was not a case 
where a party had tactically decided to keep material hidden in relation to a deceit claim until 
after it saw what happened with its negligence claim and then instituted later proceedings in 
deceit relying on material which was already available at an earlier stage.  Had that been the 
case, it may have been an abuse of process.  In the circumstances of this case, the Court    
considered that the Casino had behaved reasonably and entirely properly in deciding not to 
bring the deceit claim on a speculative and inferential basis.  Accordingly, it was not an abuse 
of process to institute and pursue the deceit claim after the trial of the negligence claim. 

Costs - Non-Party Costs Orders 
 

(1) Sony/ATV Music Publishing LLC (2) Sony/ATV Music Publishing (UK) Ltd 
(Claimants/Respondents) v (1) WPMC Ltd (In Liquidation) (2) IAMBIC Media Ltd (In 

Liquidation) (Defendants) & David Bailey (Costs Defendant/Appellant) 
[2018] EWCA Civ 2005 

The First Respondent owned the worldwide copyright in certain Beatles songs. The Second 
Respondent was its UK exclusive licensee. Both Respondents began an action for copyright 
infringement in May 2012 against the Defendants over the proposed release of a Beatles      
concert in 1964.  
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The claim against the Second           
Defendant was stayed as a result of its 
winding up, but the claim against the 
First Defendant remained defended.  

The Appellant assumed control of the First Defendant in January 2013. The Respondents were 
aware that the First Defendant lacked funds. At the conclusion of the trial in July 2015, the First 
Defendantôs defence was rejected and it was ordered to pay the Claimantsô costs. Shortly 
thereafter, the First Defendant company was wound up. In July 2016, the Respondents wrote 
to the Appellant intimating for the first time that they intended to seek a non-party Costs Order 
against him for the payment of their costs. The Judge granted their Application for such an   
Order, requiring the Appellant to pay their costs from January 2013 onwards, on the basis that 
the Appellant was the "real party", as he controlled and partly funded the First Defendantôs    
defence with a view to his own benefit. He also found that had the Appellant been properly 
warned of the Respondents' intention, he would not have acted any differently. 

The Appellant appealed the non-party Costs Order made against him. 

The Court of Appeal allowed the Appeal. It was true that the Appellant had provided limited 
funding for the litigation and was responsible for keeping it alive, hoping, ultimately, to derive a 
personal benefit. However, it rejected the Lower Courtôs findings that even if the Appellant had 
been warned earlier, it would not have acted differently; if the possibility of a non-party Costs 
Order had been raised early in proceedings, the Appellant might have abandoned the case or 
protected himself by securing after the event insurance cover. The absence of any form of 
warning was fatal to the Application for the non-party Costs Order as it was ñmanifestly unfairò 
to the Appellant. Accordingly, the Appeal was allowed. 

This decision makes clear the importance of considering at an early stage how to respond to 
an opponentôs lack of financial means. If there is a likelihood of an Application for a non-party 
Costs Order, the opponent should be informed of this at the earliest opportunity. The other    
factors set out by the Court of Appeal in Symphony Group should also be considered in order 
to maximise the likelihood of a successful costs recovery. 

Limitation Periods - Historical Child Sex Offences - Vicarious Liability 
 

Peter John Sebastian Murray v Martin Devenish (on his own behalf and as a 
representative of all other members of the unincorporated association known as the 

Sons of the Sacred Heart of Jesus) 
[2018] EWHC 1895 (QB)  

The Claimant claimed that he had  been abused in the 1970ôs by a former teacher at a school 
run by the Defendant religious order. The teacher had retired in his 60ôs and had then            
volunteered at the school for 18 months. The Claimant was in his teens at the time of the 
abuse and his contemporaneous diary entries and letters that he had received indicated that he 
had been groomed. 
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In 1998, the Claimant disclosed to a counsellor that he had 
been abused at school.  

In 2011, the Claimant informed the Deputy Head of the     
order what had happened, but it was found that his abuser 
had died in 1999. 

In 2013, the Claimant issued his claim, 34 years after the 
limitation period had expired. He asserted that he had 
delayed proceedings until after his mother had died as 
he was concerned at how much the claim would upset 
her. Following the commencement of the proceedings, 
the Claimant destroyed a number of contemporaneous 
documents and was uncooperative with the Defendantôs 
expert psychiatrist.  

At Trial, the Court refused to dis-apply the limitation period and allow the Claimantôs claim to 
proceed against the religious order by way of vicarious liability. The Judge considered that the 
abuserôs death, the lengthy delay on the part of the Claimant and the unavailability of            
documents (including those destroyed by the Claimant) had seriously prejudiced the prospects 
of a fair trial and it was not considered equitable to exercise the discretion and allow the claim 
to proceed.  

In reaching that decision, the following factors were considered and balanced by the Court: 

¶ Reliability of the Claimantôs evidence ï the Claimantôs evidence was somewhat               

inconsistent, but not so unreliable that the claim should fail outright. In addition, two        
witnesses had given credible evidence describing similar abuse. 

¶ The alleged abuser was dead ï despite assertions on behalf of the Claimant to the contrary 

(on the basis that even if he was alive he was unlikely to have admitted the alleged         
assaults), this significantly prejudiced the Defendant as the Defendantôs Counsel was     
unable to take instructions and he was inhibited in how he could cross examine the      
Claimant or the other witnesses. The cogency of the evidence was poorer because of the 
lapse in time. 

¶ Absence of personnel records ï there was an absence of personnel records for volunteers 

that put an even greater emphasis on oral testimony, but without the assistance of that    
documentation, the witnesses would experience difficulties in recalling events due to the 
lapse of time.  
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Sexual Abuse - Assessment of Damages 
 

(1) LXA (2) BXL v Willcox 
 

[2018] EWHC 2256 (QB) 

¶ Reasons for the delay ï this was not a case in which the Claimant 

did not appreciate that the abuse was wrong. By 1998, the       
Claimant had recognised and disclosed his abuse. Even if his     
concern for his mother had been a good reason for delay, it would 
not have weighed heavily in his favour in the overall balance as it 
did not qualify or temper the prejudicial effect of the delay on the 
Defendant. 

¶ Destruction of documents ï there was a real prospect that the Defendant may have been 

helped by the destroyed documents and the deliberate destruction of potentially relevant 
documents had a prejudicial effect on the case. 

¶ Damages ï the Claimant would receive only modest damages, if successful.  

¶ Defendantôs conduct ï there was nothing in the Defendantôs conduct that counted against it 

in the decision on limitation.  

¶ Claimantôs conduct ï the Claimant had switched experts, further delaying the Trial. He had 

also given false responses to questions from the Defendantôs expert. 

The Claimantôs claim was, therefore, dismissed. 

The Court assessed damages for two siblings who had been 
sexually abused by their adoptive parents in the 1970ôs. 

The Judge considered that his awards for damages of pain, 
suffering and loss of amenity should contain an element to 
reflect the aggravated features of the assaults, but this would 
not be by way of a separate award. 
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For further information on any of the above cases, please contact: 
 

Amanda Evans at amandae@dolmans.co.uk or  
Judith Blades at judithb@dolmans.co.uk or  
Teleri Evans at telerie@dolmans.co.uk 

LXA had an adjustment disorder and dysthemia due to the abuse.  He 
was awarded damages of Ã35,000 for pain, suffering and loss of 
amenity; a Blamire award for loss of earnings in the sum of Ã40,000 on 
the basis that LXA did not do as well in employment as might          
otherwise have been expected from leaving school until his early 30ôs; 
Ã4,800 for CBT therapy; Ã240 travel costs; and interest thereon. 

BXL had an adjustment disorder and recurrent depressive disorder due to the abuse.  She was 
subjected to serious sexual abuse and the degree of aggravation was high.  BXL was awarded 
Ã80,000 for pain, suffering and loss of amenity.  The Judge was satisfied that BXL did not     
attain her full earning potential as a result of the abuse. Whilst there were discrepancies in the 
Claimantôs arithmetical calculation of loss of earnings, the Judge was prepared to work with the 
figures rather than adopting a Blamire approach, and awarded Ã76,000 for past loss of        
earnings and Ã17,564.27 for future loss of earnings.  In addition, awards were made of 
Ã4,286.63 and Ã4,120.18 for past and future prescription costs respectively, CBT therapy costs 
of Ã4,800, travel expenses of Ã240 and interest. 


